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Before Cissel, Hairston and Walters, Adm nistrative
Trademar k Judges.

Opi ni on by Hairston, Adm nistrative Trademark Judge:

| nt ernati onal Marketing Systems, Ltd. (petitioner)
has petitioned to cancel a registration owned by Absopure
Wat er Conpany (respondent) for the mark MONTREAUX f or
sparkling mineral water.® In its cancellation petition,
petitioner alleges that it filed an application to

regi ster the mark QUALI TY MONTREAUX COFFEES and design

! Registration No. 1,301,998 issued Cctober 23, 1984, Sections 8
& 15 affidavit filed.



Cancel | ati on No. 30, 491

for “instant cappuchino m x”; that registration of its

appl i cati on has been refused
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in view of respondent’s registration for the mark
MONTREAUX; that respondent has failed to use the mark
MONTREAUX i n commerce in connection with sparkling

m neral water for a period in excess of three years and

t hat respondent does not intend to resume use of the mark
in connection with such goods.

Respondent, in its answer, denied the salient
al | egati ons of abandonnent and asserted that it has
regularly used the MONTREAUX mark in connection with
sparkling mneral water and that it intends to continue
to use the mark in connection with such goods.

The record in this case is sparse. It consists of
the pleadings; the file of the involved registration; and
respondent’ s responses to petitioner’s request for
admi ssions subnmitted under notice of reliance.?
Respondent did not take testinony or offer any other
evidence in its behalf.

Both parties filed briefs on the case, but no oral

heari ng was request ed.

2 Al 't hough petitioner also submitted under Notice of Reliance a
printout of pages fromrespondent’s website, this material is
not proper subject matter for a Notice of Reliance. See
Trademark Rule 2.122(e). Thus, we have not considered the
printout in reaching our decision herein. W hasten to add that
even if we had considered the printout, our decision herein
woul d be the sane.



Cancel | ati on No. 30, 491

Wth respect to the issue of abandonnent, petitioner
mai ntai ns that respondent admtted, in response to
petitioner’s request for adm ssions, that it did not
adverti se or make new sal es of MONTREAUX sparkling
m neral water to the general public in 2000; and that
this adm ssion, along with the fact that respondent’s
product is not advertised at its website, denpnstrates
prima facie that respondent has abandoned the mark.

Respondent, on the other hand, argues that in
response to petitioner’s request for adm ssions,
respondent denied that it did not sell sparkling mneral
wat er bearing the MONTREAUX mark from 1997 through 1999;
and that although respondent admtted that it did not
advertise or make new sales to the general public in
2000, it asserted that respondent’s products may have
been in the channels of distribution during this tine.
Respondent argues that the adm ssions relied upon by
petitioner do not support a three-year period of nonuse
and petitioner has not established a prinma facie case of
abandonnment .

A federal registration of a trademark may be
canceled if the mark i s abandoned. Section 45 of the
Trademar k Act provides, in pertinent part, that a mark is

abandoned when the follow ng occurs:
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When its use has been discontinued with intent

not to resume such use. Intent not to resune

may be inferred fromcircunstances. Nonuse

for three consecutive years shall be

prima facie evidence of abandonment.

A petitioner claimng abandonnment has the burden of
establishing the case by a preponderance of the evidence.
I ntroducti on of evidence of nonuse of the mark for three
consecutive years constitutes a prima facie show ng of
abandonnent and shifts the burden to the party contesting
t he abandonment to show either evidence to disprove the
underlying facts triggering the presunption of three
years nonuse, or evidence of an intent to resunme use to
di sprove the presuned fact of no intent to resune use.

In this case, we find that petitioner has not shown
a prima facie case of abandonnent. At npbst, respondent’s
responses to petitioner’s request for adm ssions show
that petitioner did not use the mark during 2000, a
period of one year. This is far short of the three years
of nonuse necessary to establish a prima facie case of

abandonnent .

Deci sion: The petition to cancel is dism ssed.



